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ECONOMIE SI DREPT

THE UNILATERAL ACT
(THE NEW CIVIL CODE - “GENERAL PROVISIONS”)'

Cilina Jugastru

University “Lucian Blaga”
“Simion Barnutiu” Law School, Sibiu

Résumé. Le nouveau Code civil roumain réglemente, pour la premiere fois, la
notion et le régime juridique de [’acte juridique unilatéral. Le méme temps, il
réglemente [’acte unilatéral (entre vifs) comme source d’obligation. On prévoit que la
promesse unilatérale et la promesse de récompense constituent des sources distinctes
d’obligations.

L’acte unilatéral est une manifestation de volonté qui détermine, seule, des effets
de droit (création de droits, création d’obligations, transfert de biens). La définition
légale ne contient pas la condition que la volonté de [’auteur doit étre susceptible de
générer le rapport d’obligation; mais cette exigence est absolument nécessaire. 1l faut
distinguer entre [’acte juridique unilatéral et le contrat unilatéral — le dernier est
conclu par le concours de deux volontés. 1l y a une grande variété d’actes unilatéraux:
actes patrimoniaux, extrapatrimoniaux et mixtes, actes abdicatifs, translatifs et
déclaratifs; actes statutaires et non-statutaires etc.

Conformément a la nouvelle réglementation, le régime juridique de [’acte
unilatéral est celui applicable au contrat. Donc, les conditions de fond, les conditions
de forme et les effets de I’acte unilatéral suivent les régles applicables dans la matiére
contractuelle. Mais, on peut remarquer, aussi, des particularités importantes, car [’acte
unilatéral est [’oeuvre d’une seule volonte.

Mots-clé: nouveau Code civil, acte unilatéral, notion, classifications, régime
Juridique.

1. THE NOTION OF “UNILATERAL ACT”

Generally, the unilateral manifestation of will does not have the power to
generate legal effects. The civil law unilateral act, can, in certain cases, alter or end
legal relationships. Certainly, the author’s manifestation of will cannot generate

! This paper was financed through the contract POSDRU/89/1.5/S/61968, strategic project ID
61968 (2009), co-financed from the European Social Fund, by means of the Sectoral Operational
Programme Human Resources Development 2007-2013”.

An. Inst. de Ist. ,,G. Baritiu” din Cluj-Napoca, Series Humanistica, tom. XI, 2013, p. 255-270



256 Calina Jugastru 2

obligations for third parties. The issue on which doctrinaires haven’t reached a
consensus, yet, is the possibility of considering the author as legally responsible
through his own expression of will. As it was underlined, “the bone of contention
in the matter of the unilateral act”” is the effect of creating obligations “and not the
existence itself of this type of act™.

The new Romanian Civil code® regulates, for the first time, the notion and
legal regime of the unilateral act (Articles 1324-1326). In addition to this, it is
regulated the unilateral act as source of obligations- Articles 1327-1329.

The text of Article 1324 Civil code defines as unilateral “the legal act that
involves only the manifestation of will of the author”. The will belongs to a
physical or natural person. Author is the man regarded as holder of rights and
obligation (physical person) or entity endowed, under the law, with legal capacity
(natural person’ or moral person). “Author” means sole legal will. The uniqueness
of the declaration of will is easier to notice when the act results from a single
person. The physical or natural person expresses a single legal will (for example
the recognition of paternity, recognition of maternity). If several persons are on the
“author’s” position, the individual and subjective wills are merged into one sole
will (the act through which an association, foundation, is established). This fact
becomes possible due to the unique, indivisible cause of the act: the individual
wills converge towards the achievement of the same legal scope®. The unilateral
character of the manifestation of will is legitimized by the unique cause that
impelled the participant or participants to the emission of the declaration. The
unilateral act is foreign to the conflict of interest specific to contracts’.

The expression of will aims at generating legal effects, this being the mention
that is not found within the legal definition. The author expresses his will with the
intention to create, alter or end civil legal relationships®. The author’s intention is

2P. Vasilescu, Actul juridic civil [The Civil Legal Act], in: I. Reghini, S. Diaconescu,
P. Vasilescu, Introducere in dreptul civil [Introduction to Civil Law], 2™ ed., revised and completed,
Cluj-Napoca, Edit. Sfera Juridica, 2008, p. 379.

3 Ibidem, p. 379.

* The Civil Code entered into force by means of Law No. 297/2009, published into the
“Official Monitor of Romania”, Part I, no. 511/24.07.2009.

3 “Natural persons” is the legal name used within the new Civil Code (Article 25, paragraphs 1
and 3).

% G. Roujou de Boubée, Essai sur I'acte juridique collectif, Librairie Générale de Droit et de
Jurisprudence, Paris, 1961, p. 243, quoted after P. Vasilescu, Relativitatea actului juridic civil. Repere
pentru o noud teorie generald a actului de drept privat [The Relativity of the Civil Act. Landmarks
for a New General Theory of the Private Law Act], Bucharest, Edit. Rosetti, 2003, p. 139.

7 P. Vasilescu, Relativitatea actului juridic civil. Repere pentru o noud teorie generald a
actului de drept privat, ed. cit., p. 108.

8 L. Pop, Drept civil romdn. Teoria generald a obligatiilor [Romanian Civil Law. General
Theory of Obligations], Bucharest, Edit. Lumina Lex, 2000, p. 133; idem, Tratat de drept civil.
Obligatiile [Treatise of Civil Law. Obligations], vol. I — Regimul juridic general [General Legal
Regime], Bucharest, Edit. C. H. Beck, 2006, p. 117; J. Flour, J. -L. Aubert, E. Savaux, Droit civil. Les
obligations. 1. L acte juridique, 13° éd., Paris, Dalloz, 2008, p. 436.
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insufficient to give birth to a unilateral act. It is necessary that the effects expected
by the author cannot be produced unless for the intention that the single
manifestation of will should generate legal effects. In the absence of such intention,
the unilateral act is not capable of producing legal effects’.

For a complete definition of the unilateral act it is recommended that Article
1324 Civil code includes, at the end, the mention that the manifestation of will of
the author of the act is expressed with the intention to produce legal effects, namely
to generate, alter or end civil legal relationships.

The civil law unilateral act is, usually, as it was mentioned, the expression of
the exercise of a subjective right provided by law or the contract (for instance, the
right to confirmation of the annullable act). This is why in order to be valid it is
necessary that the act does not represent an abusive exercise of that right and, also,
that it does not bring touch to the legal situations protected by norms having
imperative and of public order character. From the provision of Article 11
paragraph 2 Civil code we can draw the idea that “the individual will, generator of
private norms, no matter whether it regards conventions or unilateral acts, is
limited by the legal provisions concerning the public order and good morals™'’.

The unilateral declaration of will has to be capable of generating by itself,
legal effects. In other words, the author’s will and intention of producing legal
effects is not conditioned by the concurrent will of another person''. The wording
“only the manifestation of will of the author” (s.n.) expresses this requirement.

Are unilateral acts: the testament, the recognition of filiation, the acceptance
of inheritance, the confirmative act, waiver of right (for example waiver of
servitude and usufruct), waiver of the contract of mandate, the repeal of mandate,
the act of establishing a foundation etc.

2. TERMINOLOGICAL ASPECTS

The author-party. The criterion of the number of wills necessary to generate
the act differentiates the unilateral act from the bilateral and the multilateral ones.
The wording of the new Civil code “only the manifestation of will of the author”

° A se vedea D. Cosma, Teoria generald a actului juridic civil [General Theory of the Civil
Act], Bucharest, Edit. Stiintifica, 1969, p. 13.

19 A se vedea D. Chirica, O privire asupra noului Cod civil. Titlul preliminar [A View on the
New Civil Code. Preliminary Title], ,,Pandectele Romane”, no. 3, 2011, p. 132.

" With regard to this issue in the framework of the previous legislation, see L. Pop, Tratat de
drept civil. Obligatiile [Treatise of Civil Law. Obligations], vol. Il — Contractul [The Contract],
Bucuresti, Edit. Universul Juridic, 2009, p. 95; C. Statescu, C. Birsan, Drept civil. Teoria generald a
obligatiilor [Civil Law. General Theory of Obligations], 9" ed., revised and completed, Bucharest,
Edit. Hamagiu, 2008, p. 99. The civil law dictionary defines the unilateral act as “species of civil legal
act, consisting og a sole manifestation of will” (M. Muresan, Dictionar de drept civil [Dictionary of
Civil Law], Bucharest, Edit. Cordial Lex, 2009, p. 30).



258 Calina Jugastru 4

expresses the uniqueness of the volitional manifestation, the fact that a sole will is
capable of creating the act. Correctly, the legislator chose the criterion of the
number of wills that concur to the emission of the act'’. The unilateral act is the
result of a single legal will. “The act is called unilateral (it would be more accurate
to say univolitional) when, as in testamentary matters, the relationship is born, at
least in a latent state of power, through the effect of the author’s will [...]""

The unilateral act comes from the will of the author, expressed with the
intention of producing legal effects, no matter how many persons (physical or
natural) are situated on the “author’s” position. The use of the word “author” leaves
the freedom of generating the act by the will of a sole person or by the unique will
of several persons animated by a common interest.

Under a terminological aspect, the new Code chooses, correctly, the
terminology author and not party. Technically speaking, “author” means the
person or persons that express a unique will with the intention of producing legal
effects. The term “party” is inappropriate to the unilateral act, being specific to the
contract. “Party” suggests the participation of several actors or entities to the carry
out of the agreement. The unilateral act derives from the author, whereas the
convention is the result of the parties’ agreement.

The doctrinaire definitions of the unilateral act, in their majority'®, talk about
the manifestation of will of a single party, usually following the mention that it
does not necessarily operate the will of a single person, as party may refer to
several physical and/or natural persons. The party is a “physical or natural person
bound by the compulsory effects of the contract, from the beginning or during its
performance or execution and that has the right to alter or end it mutuus
disensus™".

The classical conception (that resorts to the subjective criterion — the person’s
will), by “party” designates the person or persons that agreed, directly or through
representative, to the conclusion of the civil act. From a static point of view,
referring to moment when the act is concluded, we talk about original parties'.
From a dynamic perspective, referring to the moment after the act is concluded and
to the objective criterion (the effects of the act), we have arising parties, meaning
persons that did not express their will to the conclusion of the act, however they

'2 The criteria of distinction set in the doctrine are various: the number of legal wills, number
of parties, presence of a unique interest, manifestation of will of a single individual.

13 M. B. Cantacuzino, Elementele dreptului civil [The Elements of Civil Law], Bucharest, Edit.
All Educational, 1998, no. 93, p. 58.

4 We are referring to both our literature on the matter, and the foreign one [R. Giullien,
J. Vincent, Lexiques des termes juridiques (sous la direction de S. Guinchard, G. Montagnier), 16°
éd., Paris, Dalloz, 2007, p. 18].

15 1. Deleanu, Pdrtile si tertii. Relativitatea si opozabilitatea efectelor juridice [The Parties and
Third Parties. The Relativity and Opposability of Legal Effects], Bucharest, Edit. Rosetti, 2002, p. 11.

16 p. Vasilescu, Relativitatea actului juridic civil. Repere pentru o noud teorie generald a
actului de drept privat, ed. cit., p. 108-114.
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can directly take advantage of it, just like the original parties'’. With respect to the
unilateral act we talk about author and third parties; with respect to the contract we
have parties, third parties and habentes causam.

In this framework, “unilateral” means the fact that it derives from a single
will. In no case does “unilateral act” mean an act that derives from a single person;
several persons can express, together a sole manifestation of will. Similarly,
“bilateral” doesn’t necessarily mean the work of two persons — the contract, for
example, may be concluded by several debtors that express a unique will, having a
common purpose'®.

Aspects of synonymy. We mention a few aspects of synonymy in the field of
the unilateral act. To indicate the unilateral act, the doctrine uses also the
expression act of unilateral formation'®. Thus, it is suggested that the unilateral act
is the result of a single will. The expression may be used especially in situations
that stress out the fact that the unilateral act is the result of a unique will, no matter
how many persons — situated on the author’s position — contribute to generate the
declaration of will.

The doctrine also uses the phrase unilateral promise, as synonymous
expression to designate the unilateral act. However, the unilateral act and the
unilateral promise do not overlap, the latter referring only to the unilateral act
generating obligations for the issuer of the manifestation of will. Whereas,
unilateral acts may alter legal relationships, may lead to the end of the legal
relationships or, in certain cases, may legally bind the author.

Unilateral act, unilateral contract®®. The first consists of a unique
manifestation of will that legally binds the author, while the unilateral contract
represents a consent reached through the meeting of the parties’ concordant will.
The contract is “unilateral” as it generates obligations only for one party (for
example, the donation without charges does not involve any obligations for the
gratified; the sole contractual obligations belong to the donor). The unilateral act is
a species of the legal act, and the unilateral contract is a species of the contract®'.
The classification of civil acts into unilateral, bilateral and multilateral considers
the criterion of the number of manifestations of will that contribute to the birth of

'7 Ibidem, p. 116.

'8 In contractual matters “bilateral” signifies the idea that both parties assume obligations — the
case of the synallagmatic contract.

1 See J. Flour, J.-L. Aubert, E. Savaux, Droit civil. Les obligations. 1. L’acte juridique, ed.
cit., p. 436; P. Vasilescu, Drept civil. Obligatii, in reglementarea noului Cod civil [Civil Law.
Obligations in the Regulation of the new Civil Code], Bucharest, Edit. Hamangiu, 2012, p. 223.

2 With regard to the distinction, see G. Boroi, L. Stinciulescu, Institutii de drept civil in
reglementarea noului Cod civil [Institutions of Civil Law in the Regulation of the New Civil Code],
Edit. Hamangiu, Bucuresti, 2012, p. 78-79; O. Ungureanu, Drept civil. Introducere [Civil Law.
Introduction], 8" ed., Bucharest, Edit. C. H. Beck, 2007, p- 139.

21 p. Vasilescu, Actul juridic civil, ed. cit., p. 380.
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the act; the classification of civil contracts into unilateral and bilateral
(synallagmatic) is based on the criterion of the contract’s content™.

A mention, regarding the classification of contracts into unilateral and
bilateral (synallagmatic) within the new Civil code. Taking into consideration the
doctrinaire debates generated by the imperfect synallgmatic contracts, there was
adopted the conception according to which “the contract is synallagmatic when the
obligations it sets are reciprocal and interdependent. Otherwise, the contract is
unilateral, even if its execution implies obligations for both parties” (Article 1771).
Thus, it is recognized the possibility of raising, during the execution of the
contract, obligations for that party that initially had only rights, and not obligations,
situation in which the contract stays unilateral. Under the old civil regulation, the
category of the imperfect synallagmatic contract has questioned the criterion of
separation between the unilateral and synallagmatic contracts™.

Short historic track of the unilateral act. The new Civil code embodies a first
regulation of the notion, legal regime, as well as of the unilateral act as source of
obligations. The notion and legal regime of the unilateral act have not been
included within the law up to this moment. However, the intention of regulation
existed, a proof in this respect being the important legislative projects that have
paid attention also to the unilateral act. The Carol II Civil code (1940 — adopted
without entering into force) embodied explicit provisions regarding the unilateral
promise as a source of obligations, together with the contract: “(1) The unilateral
promise, if made in writing and if its duration is not indefinite, binds the offeror as
soon as the offeree knows about it, unless he refuses it. (2) The provisions
regarding the contract, besides those concerning the agreement necessary for their
conclusion, are applicable by similitude also to the unilateral promise. (3) No
derogation from the rules established in the field of donations is allowed. (4) The
conditions of form and duration stipulated in paragraph (1) are not applicable to the
offer of contract, those regarding the duration are not applicable to the reward
promise and to bearer bonds” (Article 1162). The following articles regulated the
public reward promise and bearer bond, as applications of the unilateral act™*. The
Project of the 1971 Civil code expressly defined the unilateral act as being the legal
act that consists of the manifestation of will of a single party. Furthermore, it
recognized the quality of the unilateral act as source of obligations, within express
legal provisions, however these regulations never entered into force.

22 L. Pop, Tratat elementar de drept civil. Obligatiile, conform noului Cod civil [Elemetary
Treatise of Civil Law. Obligations According to the New Civil Code], Bucharest, Edit. Universul
Juridic, 2012, p. 71.

» Within the 1865 Civil code, the contract is bilateral if the parties assume reciprocal
obligations (Article 943) and is unilateral when one or several persons assume obligations in favor of
one or several persons that have no binding obligations (Article 944).

% For these aspects, see M. Avram, Actul unilateral in dreptul privat [The Unilateral Act
Within the Private Law], Bucharest, Edit. Hamangiu, 2006, p. 343-344.
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3. CLASSIFICATIONS AND GROUPINGS OF UNILATERAL ACTS

1. Classifications of unilateral acts:

a. unilateral acts subject to communication, unilateral acts not subject to
communication (based on whether the legal effects are conditioned on the
communication to the recipient of the manifestation of will). Article 1326 Civil
code mentioned that the unilateral act must be communicated when it establishes,
alters or ends a right of the recipient or any time the recipient’s informing is
necessary due to the nature of the act. Within the first category we have, for
instance, the offer, the repeal of mandate, the waiver of the contract of mandate, the
public reward promise®; are not subject to communication the testament, the
acceptance of inheritance, recognition of filiation;

b. unilateral acts having abdicative effects (for example, the waiver of a
right), unilateral acts having extinctive effect (the repeal of mandate), unilateral
acts having declarative effects (the recognition of filiation), unilateral acts having
translative effects (the testament) — based on the criterion of the consequences
awarded by the law to unilateral acts™;

¢. patrimonial unilateral acts (the legacy, waiver of a right, acceptance of
legal inheritance), non-patrimonial unilateral acts (the recognition of filiation of a
child born outside the marriage). The majority of unilateral acts are complex,
meaning that the author is conferred a fan of patrimonial and non-patrimonial
prerogatives, at the same time: for example, the subscribing of securities does not
involve only pecuniary rights and obligations; the associate or founder does not
have only patrimonial rights and obligations. Certain unilateral acts are mix, having
patrimonial and non-patrimonial character’’, depending on their concrete object
(waiver of a right — Article 13 Civil code, the testament — Article 1035 Civil code,
the waiver of prescription — Article 2507 Civil code).

d. statutory unilateral acts, non-statutory unilateral acts. The classification
has as ground the necessity of acceptance™ in order to produce legal effects. Are
statutory the acts that are validly formed through the manifestation of will of the
issuer, independent of the acceptance of another subject of law. The statutory acts
are subdivided into acts through which subjects of law are born (association,
foundations, companies) and acts generating statutes applicable only to the author
of the act (for example marriage, recognition of filiation). The non-statutory acts

2 For a detailed presentation of the public reward promise within the new civil regulation, see
P. Vasilescu, Drept civil. Obligatii, in reglementarea noului Cod civil, ed. cit., p. 225-227.

26 B. Starck, H. Roland, L. Boyer, Obligations. 3. Régime général, Paris, Litec, 1992, p. 19,
paper quoted after P. Vasilescu, Relativitatea actului juridic civil. Repere pentru o noud teorie
generala a actului de drept privat, ed. cit., p. 137.

" See M. Nicolae, Codex Iuris Civilis, Tom. 1 — Noul Cod civil [The new Civil code], Critical
edition, Bucharest, Edit. Universul Juridic, 2012, p. 354.

2 For a detailed presentation of the classification proposed by the author of the monograph,
see P. Vasilescu, Drept civil. Obligatii, in reglementarea noului Cod civil, ed. cit., p. 138-177.
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involve, in order to produce legal effects, the meeting of the unilateral declaration
of will with the acceptance (the testament, waiver of a right, offer to contract)®.

2. Groupings of the unilateral acts that are not based on well-established
criteria:

a. the testament; waiver of a right or faculty; accessory decisions requested
for the functionality of the main institution (the facultative exercise of the right of
redemption stipulated in a sales contract, the exercise of an opinion in case of an
alternative obligation, the ratification of the acts performed by the representative
outside the limits of his mandate);

b. acts of special nature (the testament); acts by means of which certain
faculties and options are exercised (the acceptance of inheritance, the repudiation
of inheritance); acts through which rights are given up (waiver of prescription,
waiver of a real guarantee); acts referring to evidence (the confession); acts that
conserve rights (the formal notice); acts by means of which a person is invited to
exercise a right or faculty (the notification of an act); unilateral acts that complete a
bilateral act (the confirmation of an annullable act, the ratification of an act by the
mandator).

4. THE LEGAL REGIME OF THE UNILATERAL ACT

The new Civil code mentions that the legal provisions that govern the matter
of the contract are applicable, by analogy, to the unilateral act’’. The principles of
the contract have peculiar elements in the matter of the unilateral act. The binding
force is, in certain cases, defeated, by the express provisions that allow the repeal.
For instance, the public reward promise may be repealed in the same form in which
it was made or in an equivalent form (Article 1329, paragraph 1, Civil Code). In
what concerns the relativity provided by Article 1280 Civil Code, it is worthy of
mention that the unilateral acts subject to communication will produce effects in
relation to the beneficiary only after the communication reaches him, even if he did
not know about the communication because of reasons that cannot be attributed to
him. Opposability (Article 1281 Civil code) is also applicable in the case of the
unilateral act. The acts subject to communication become opposable when the
formalities of communication are performed.

The conditions and effects of the unilateral act do not benefit of an own
regulation within the new Code. The peculiarity of the unilateral act, of being the
result of a sole legal will draws the difference of legal regime from the contract.
The provisions applicable to the contract represent the common law in relation to

29 g7
Ibidem.
3% With regard to the regime of the unilateral act, see Noul Cod civil. Comentariu pe articole
[The new Civil Code. Comment on Articles], F. -A. Baias, E. Chelaru, R. Constantinovici, I. Macovei
(coord.), Bucharest, Edit. C. H. Beck, 2012, p. 1386.
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the unilateral act, the latter having elements that shape it distinctly. Either the law
sets forth otherwise for the unilateral act (thus as it results from Article 1325), or its
peculiarity imposes the adjustment of the rules in the field of the contract. It is
practically impossible to exhaustively mention, in this paper, the specific elements
of legal regime of the unilateral act. For this reason, we will only show examples of
certain particular aspects in what concerns the conditions of substance, conditions
of form and the effects of the unilateral act®’.

Conditions of substance

The capacity to contract, the valid consent of the parties that assume
obligations, the determined, possible and licit object, the valid cause of the
obligations — are the validity conditions requested in the field of contracts.

The capacity of the author of the act. The aptitude of the physical or natural
person of becoming subject of law by her own manifestation of will gives
expression to the first condition of validity of the civil acts. Usually, a valid
unilateral manifestation of will, generating legal effects, may be issued by the
physical person that has full capacity of exercise or the natural person, under the
law’s conditions.

Applications. The recognition of filiation. The recognition of the relationship
of filiation has a dual legal nature, being simultaneously, a confession (from the
point of view of the civil procedural law)** and a legal act (from the perspective of
the civil law). Thus, the rules from both fields are applicable. The rule is that in
order to proceed to recognition, the woman or the man has to have full capacity of
exercise. By exception, given that it refers to the confession of a factual
circumstance (the fact that the woman that makes the recognition is the mother of a
certain child, the fact that the man is the father of the child conceived and born
outside the marriage) and keeping in mind the superior interest of the child, the law
allows the recognition of paternity made by the minor with discernment. According
to the express derogatory text “the unmarried minor can recognize alone his child if
he has discernment at the date of the recognition” (Article 417 Civil code). We
believe that, similarly, the unilateral act of recognition of maternity is valid if the
woman has a conscious will at the moment of the declaration, the manifestation
being made in one of the forms stipulated by law. The recognition of filiation is
valid even if it belongs to a person with limited capacity or with no capacity at all,
but with discernment. It was stated that the recognition is also valid if it belongs to
the father that is put under interdiction, made in a moment of awareness®. The act

31 Fort the legal regime of unilateral acts, see L. Pop, Tratat elementar de drept civil.
Obligatiile, conform noului Cod civil, ed. cit., p. 334-335.

2 1n respect to the notion, legal nature and characters of the confession, see V. M. Ciobanu,
Tratat teoretic si practic de procedura civila [Theoretical and Practical Treatise on Civil Procedure],
Bucharest, Edit. National, vol. II, 1997, p. 200-201.

33 For the quoted authors, see Al. Bacaci, V. -C. Dumitrache, C. C. Hageanu, Dreptul familiei
[Family law], 6! ed., Bucharest, Edit. C. H. Beck, 2009, p. 199, 1% note.
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of confession of filiation is personal. The recognition can be made neither by the
legal representative, nor by the heirs, after the death of the woman, or the man.
However, the recognition may be entrusted to the mandatary with special mandate.
The minor with limited capacity may recognize filiation without the approval
required by Article 41, paragraph 2, Civil Code. It is believed that the recognition
made by the mother, within the content of a testament, even void for the lack of
capacity, is valid in what the recognition is concerned™”.

The consent. Article 1204 Civil code envisages the validity conditions for the
parties’ consent. The consent of the author of the act must be serious, free and
informed.

a. serious consent. When ascertaining the seriousness of the consent, we must
bear in mind the author’s intention to be legally bound through his manifestation of
will. The vague manifestation of will or expressed as joke, out of courtesy,
friendship, pure complacency or under a pure potestative condition, evokes the lack
of intention to be legally engaged. In these latter situations we are on the field of
the “non-law™™.

b. free consent. The threats and pressures vitiate the manifestation of will of
the author of the unilateral act, within the volitional dimension®®. The consent is
vitiated by duress when the author of the unilateral act is insufflated with a fear
decisive for the emission of the manifestation of will. The fear must be justified
and resulted from the threat of a great and imminent danger directed against his
persons, assets, or against his spouse, ascendants or descendents. The threat with
the exercise of a right constitutes duress only if it is pursued the achievement of
certain unjustified advantages.

c. informed consent. The decision of emission of the manifestation of will,
must be made on the grounds of an accurate knowledge of the reality. The
decision-making process must be put aside of any misrepresentation- spontaneous
or caused by another person. The error and fraud are the two vices that alter the
intellective element of the will. The fraud, in the matter of unilateral acts, may be
invoked even if it derives from a third party’’.

Applications — the testament. In order to invalidate the consent, the essential
error has to regard the identity of the legatee or his decisive qualities for the

3* Tr. Tonascu, Capacitatea de exercitiu a drepturilor civile §i ocrotirea sub aspect patrimonial
a lipsei si a restrdngerii acestei capacitdti in lumina recentei legislatii a R. P. R. [The capacity of
exercise of civil rights and the patrimonial protection of the lack and limitation of this capacity in the
light of the new legislation of the P. R. R], ,,Studii si Cercetari Juridice”, nr. 1, 1956, p. 69.

33 J. Carbonnier, Flexible droit, 10° éd., Paris, Librairie Générale de Droit et de Jurisprudence,
2001, p. 25, p. 37-38.

3 L. Pop, Tratat de drept civil. Obligatiile [Treatise of Civil Law. Obligations], vol. II,
Contractul, ed. cit., p.229.

37 See D. Chirica, Dolul — viciu de consimtamant in materie contractuald [The Fraud — Vice of
Consent in Contractual Matters], in: Dan Chirica, Studii de drept privat, Bucharest, Edit. Universul
Juridic, 2010, p. 431.
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liberality — for example, the testator had the wrong belief that the legatee was his
close relative. In testamentary matters, the fraud has specific forms: the suggestion
and captation. The suggestion regards the discredit of the persons that were initially
taken into consideration for the gratification, and the captation attracts the testator’s
generation towards the author of the fraud or a third party™®. A sole condition has to
be met in order to be in the presence of the fraud — that the fraud is decisive,
namely that without those maneuvers the testator would not have gratified a certain
person or constituted a legacy in respect to a certain good, by his own initiative.
The deceptive maneuvers can emanate from the beneficiary of the testamentary
provisions or from a third person that acts with or without the beneficiary’s
knowledge® (Article 1038, paragraph 2, Civil code). The maneuvers may consist
of the testator’s separation from his relatives and friends, the abuse of influence or
authority, his sequestration, the interception of his mail, the separation from the
relatives and friends by insinuating certain calumnies with respect to them*’ etc.

The manifestation of will of the author may be invalid when it is extorted by
duress. Directed towards the testator, his family or another close person, the fear
may be insufflated by physical (physical terror) or moral constraint (the threat with
cessation of medical care absolutely necessary for the old and sick testator)*'.

Applications — recognition of filiation. If the manifestation of “will”** was
tainted by a vice of consent, the confession of maternity/paternity has no probative
value. Unlike the old regulation of the Family code, the new Civil code sets the
path for an action for relative nullity if the recognition is tainted by error, fraud or
duress (Article 419, paragraph 1).

Within the framework of the vices that can alter the will of the author of the
unilateral act, we do not talk about lesion. Grounded on the economic imbalance of
the contract, resulted from the obvious disproportion of value between the mutual
rendering of services, the lesion is peculiar to contracts (more precisely to onerous
and commutative contracts), and not to unilateral acts. The new Civil code includes
the lesion among the vices of will, following the classical conception. However, it
is questionable the qualification of lesion as vice, taking into account a series of

¥ M. D. Bocsan, Consideratii asupra dolului in materie de liberalitdti [Considerations on the
Fraud in the Field of Liberalities], ,,Dreptul”, nr. 7, 2001, p. 83.

% In contractual matters, the fraud must be derived from the contractual partner or from a third
party — representative, subordinated or manager of the businesses of the other party.

0 See M. Eliescu, Mosgtenirea si devolutiunea ei in dreptul Republicii Socialiste Romdnia [The
Inheritance and Its Devolution in the Law of the Socialist Republic Romania], Bucharest, Edit.
Academiei Republicii Socialiste Romania, 1966, p. 178—179.

“1'D. Chirica, Drept civil. Succesiuni si testamente [Civil Law. Inheritances and Testaments],
Bucharest, Edit. Rosetti, 2003, p. 145.

2 For the fact that duress, hypnosis or the state of drunkenness lack the will from the probative
value, see 1. Les, Tratat de drept procesual civil [Treatise of Civil Procedural Law], 5% ed., Cu
referiri la Proiectul Codului de procedura civilai [With References to the Project of the Civil
Procedural Code], Bucharest, Edit. C. H. Beck, 2010, p. 601.
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arguments that rather include lesion in the category of the causes of dissolution of
contracts, as a sanction for the inequality of value of the services assumed by the
contractual partners (on grounds of contractual justice)” or among the conditions
for the annulment of the contract for the incapacity to contract of one of the
partners*, than as a vice of consent™.

The object. The new Civil code draws a distinction between the object of the
act and the object of the obligation assumed by the parties to the act. For the
unilateral act, the object is represented by the legal operation that generates legal
effects; the object of the obligation assumed by the author is the service promised
to be performed. The object of the obligation must exist, be determined or
determinable, within the civil market, possible, licit and moral, involve a personal
fact of that who assumes obligations, and that who assumes the obligation “to give”
must be the holder of the right.

The cause. The cause is the reason that determines the author to issue the
manifestation of will. The cause must exist, be licit and moral. We can distinguish
the direct and immediate cause for every category of unilateral act — for example,
in the case of the testament, the liberal intention. The indirect and mediated cause
is the subjective element that sets into motion the mechanism of the will to issue
the unilateral manifestation of will (the concrete impulse for which the testator
wants to gratify). There are also other unilateral acts that don’t make necessary the
analysis of the cause, such as the waiver of a right or the recognition of filiation*.

Conditions of form

Resorting to the rules of the contract leads to the freedom of the form of the
unilateral act. When the law asks for a given form, it must be observed, under the
sanction of absolute nullity. Ad validitatem, the testament is ordinary (holograph or
authentic) or privileged’; the voluntary express repeal of the testament requests an
authentic act drawn at the notary (unless the repeal is made through a new
testament); the express acceptance of inheritance is made by an authentic act or
under private signature; the recognition of filiation is made through a declaration at
the civil service, through an authentic act or a testament. In the cases stipulated by
law, the waiver of right requests a solemn form. The waiver of inheritance is

B p. Vasilescu, Actul juridic civil, ed. cit., p. 463.

* 1. Rucdreanu, Viciile de consimgamant [Vices of Consent], in: *** Tratat de drept civil
[Treatise of Civil Law], vol. I, Partea generala [General part], Bucharest, Edit. Academiei, 1989, p.
182-187.

4 Among the authors that do not treat lesion as vice of consent: Ph. Malaurie, L. Aynés, Ph.
Stoffel-Munck, Les obligations, 4° édition, Paris, Defrénois, 2009, p. 264-266; J. Flour, J. -L. Aubert,
E. Savaux, Droit civil. Les obligations. 1. L’acte juridique, 13° éd., Paris, Dalloz, 2008, p. 206-216;
L. Pop, Tratat de drept civil. Obligatiile [Treatise of Civil Law. Obligations], vol. II, Contractul, ed.
cit., p. 230-231; P. Vasilescu, Actul juridic civil, ed. cit., p. 462—466.

4 M. Avram, op. cit., p. 49.

47 We mention that the testament void for ignoring the form set by law, produces effects on the
basis of the principle of conversion, if it meets the conditions of another testamentary form.
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performed in an authentic form (before the public notary, at Romania’s diplomatic
missions or consular offices, according to the specific case) — Article 1120,
paragraph 2, Civil Code; the repeal of the waiver respects, imperatively, the same
form — Article 1123, paragraph 1, Civil Code.

The effects of the unilateral act

The aptitude of the unilateral act of altering or ending civil legal
relationships, including obligation relationships, cannot be questioned*. The
unilateral acts have translative, constitutive, declarative or extinctive effects. In
certain situations, they create legal effects. Generically, unilateral acts that generate
civil obligations are called “unilateral promises”.

a. unilateral acts having a translative of rights effect. The archetype of the
unilateral acts having translative effects is the legacy. Unilateral act embodied in a
testament, the legacy represents the provision by means of which a person
institutes one or more persons who, after his death, will receive free of costs, either
the entire patrimony, or a fraction of it, or a determined good from the inheritance.
The universal legacy gives vocation to the entire inheritance; the legacy with
universal title gives vocation to a fraction of the patrimony; the legatee with
particular title of a determined good gains its property at the date when the
inheritance is opened, and the legatee with particular title of a generic good is the
holder of a claim over the inheritance.

b. unilateral acts having constitutive of right effect. In certain hypothesis,
we can talk about the constitutive effect of the legacy, for example, when by means
of a last wish provision a dismemberment of property is established.

c. unilateral acts having declarative effect consolidate a pre-existent right,
ex tunc and ex nunc. The confirmative act, the confession, the acceptance of legal
inheritance, are a few examples of unilateral acts having a declarative effect.
Express or tacit, the confirmation is a unilateral act by means of which the entitled
person gives away the right to invoke the relative nullity of an act. In contractual
matters, the confirmation is one of the modalities of validation of the contract
(Article 1261 Civil Code). The confirmation represents a unilateral manifestation
of will, abdicative and retroactive. Through confirmation, the relatively void act
becomes perfectly valid, being consolidated retroactively, from the moment of its
conclusion. These effects happen in relation to the author of the confirmative act,
but the rights achieved or conserved by the third parties of good-faith cannot be
harmed. The confirmation of the annullable act must not be confused with the
regularization, ratification or redrawing of the act.

Applications:

— the confession. Legal application of the confession, the recognition of
filiation produces effects retroactively, as it is recognized a pre-existent fact,

8 1. Reghini, Dreptul civil. Norma de drept civil. Raportul juridic civil [Civil Law. Civil Law
Norm. Civil Law Relationship], in: I. Reghini, P. Vasilescu, $. Diaconescu, Introducere in dreptul
civil, ed. cit., p. 71.
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without creating a new legal situation. In the case of recognition of maternity, the
child is considered to have had as mother — from the moment of birth- the woman
that recognized him. In the case of recognition of paternity, the child conceived and
born outside marriage will be considered as having as a father the man that
recognized him. The situation of child from outside marriage rests unchanged, but
the effects that result from the recognition of filliation are produced from the moment
of the conception (name of child, parental care, obligation of maintenance, etc.);

— the acceptance of legal inheritance. The manifestation of will of the heir is
a unilateral act by means of which the rights gained at the moment of the
inheritance’s opening are retroactively consolidated. The acceptant exercises in this
manner the right to option in relation to the inheritance, acquiring a special statute
— that of heir, with all the consequences;

— the waiver of inheritance disclaims, also retroactively, the vocation to that
inheritance of the person that does not want the title of heir. We are in the presence
of a unilateral, express, solemn and abdicative act, performed after the opening of
the inheritance, based on which the author becomes foreign to the inheritance.

d. unilateral acts having extinctive effect put an end to a subjective right or
legal relationship. These effects are specific to the waiver of valuing a claim,
waiver of the subjective right in litigation, waiver of a real right (servitude,
usufruct), waiver of prescription etc.

Applications:

— waiver of a right. This is generally an unilateral act by means of which a
person chooses to no longer be considered, in the future, the holder of that right;

— waiver of valuing a claim. The creditor can unilaterally express his will to
give up the valuing of a claim whose holder he is. The finality consists of the
ending of the obligation relationship and the debtor’s exoneration of payment*’ (it
is not confused with the remission of debt which, even though it also involves a
renunciation, represents a convention between the creditor and the debtor™);

— waiver of the subjective right in litigation. According to Article 247
paragraph 1 from the current Civil procedural law, “in case of waiver of the actual
claimed right, the court may issue a decision by which the case will be rejected on
the merits and decide upon the expenses”. The plaintiff’s waive represents a
procedural unilateral act, efficient no matter the defendant’s position. The finality
is the impossibility of valuing in court a second action between the same parties,
having the same object and cause; differently said, the civil trial is definitively
ended. The waiver of the right in litigation is an act of disposition, similarly to the
waiver of trial’’;

4 P. Vasilescu, Relativitatea actului juridic civil. Repere pentru o noud teorie generalid a
actului de drept privat, ed. cit., p. 160.

3% In respect to the remission of debt, see L. Pop, Tratat de drept civil. Obligatiile [Treatise of
Civil Law. Obligations], vol. I — Regimul juridic general, ed. cit., p. 550-558.

3! For details regarding the two acts of disposition of the parties, see, I. Les, Tratat de drept
procesual civil, ed. cit., p. 617-624.
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— waiver of prescription. The waiver of the extinctive prescription (in what
concerns the material right to action) is a unilateral act, express or tacit, that
generates effects only against the author. The person in favor of which the
prescription runs may give up the benefit provided by the law, but not before the
start of the prescription’s course. The waiver may regard either a reached
prescription or the benefit of the term run out for the prescription started but
unreached™. As an effect of the renunciation, another prescription of the same kind
will start to run. If we are referring to the acquisitive prescription, the waiver may
intervene only after the completion of the term.

e. the birth of certain obligation by means of the legacy. The legatee may be
forced to fulfill the charge set in the legacy, in favor or a third party, in the interest
of the testator (the provision will produce effects only from the moment of the
testator’s death) or in favor of the gratified one. The charge compels the acceptant
legatee to give, to do or not to do something, and in case of non-execution the
interested persons have the possibility to claim before a court, the forced execution
and damages. The third beneficiary can resort to the action for execution, but not to
the action for repeal.

5. UNILATERAL ACTS SUBJECT TO COMMUNICATION>

According to whether the generation of legal effect requires or not the
communication of the manifestation of will to the direct recipient of the act,
unilateral acts are divided into acts subject to communication and acts not-subject
to communication™.

For the first category the offer is a conclusive example. The new regulation
of the Civil Code™ states that the offer, acceptance, as well as the repeal are subject
to communication to the recipient, as a mandatory requirement for the generation
of the specific legal effects (Article 1200). The mandatary can give up at any time
the mandate, after the previous notification made according to the conditions set
forth by Article 2034 Civil Code. The reward promise, as well as its repeal, needs
to be brought before the public (Article 1328-1329 Civil code). It is considered
that, in general, the acts of unilateral dismissal of the contract by one of the parties,
when the law recognizes such faculty, are subject to communication. The
testament, acceptance of inheritance, waiver of inheritance, recognition of filiation,
are not subject to communication.

> Article 2507 Civil code.

33 See P. Vasilescu, Drept civil. Obligatii, in reglementarea noului Cod civil, ed. cit., p. 224.

% G. Boroi, Drept civil. Partea generald. Persoanele [Civil Law. General Part. The Persons],
4% ¢d., revised and completed, Bucharest, Edit. Hamangiu, 2010, p. 153.

3 See A. -G. Atanasiu s.a., Noul Cod civil. Note. Corelatii. Explicatii [The New Civil Code.
Notes. Correlations. Explanations], Bucharest, Edit. C. H. Beck, 2011, p. 495.
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“If the law does not set otherwise, the communication can be made in any
proper modality, according to the circumstances”. In certain cases, the law
provides the communication’s form. The notification’® or writ of summons are the
forms imperatively asked to the creditor that claims the execution of the obligation
(Article 1522 Civil code); the public reward promise produces effects if it is made
in the same form as the promise or in an equivalent form (Article 1328 Civil
Code); the offer and acceptance of offer must be made in the form required for the
valid conclusion of the contract; the recipient of the offer must communicate the
acceptance using means at least as fast as those used by the offerer (if the law, the
parties or the practices established between the parties or other such circumstances,
do not stipulate the contrary) — Article 1200, paragraph 2, Civil Code; the
termination initiated by the tenant, or the locator, of the rental contract of a house
must observe the form of notification according to Article 1824—1825 Civil Code.
If no particular form is provided, the author of the act has the liberty to make his
own choice, according to the circumstances and nature of the act.

If the unilateral act is subject to communication, its effects are produced in
the moment the communication reaches the recipient, even if he did not know about
the communication because of reasons that cannot be attributed to him. In the field
of the offer to contract this circumstance is expressly provided. The offer’s
vocation is of being known in order to be examined by the recipient. Usually, the
offer produces effects only after it reached the recipient even if he does not know
about it for reasons that cannot be attributed to him. The situation is the same for
the acceptance or repeal of the offer.

%% The notification has a double role, to protect the recipient of the notification and to offer
certitude regarding the seriousness of the author’s manifestation of will (see J. Flour, J.-L. Aubert,
E. Savaux, Droit civil. Les obligations. 1. L acte juridique, ed. cit., p. 441).



